











3= Report on Potential Risk of Loss to TSP Assets as a
result of the Theoretical Insolvency of Barclays Global Inves-
tors.

Mr. Emswiler reviewed the report prepared by the law
firm of Buchanan, Ingersoll, & Rooney on the potential risk of
loss to the assets of the Thrift Savings Plan that might arise
as a result of (1) the theoretical insolvency of BGI or (2)
rogue trading at BGI. The Board had directed the Agency to hire
outside counsel to conduct this independent review due to finan-
cial difficulties experienced by other investment banks. This
report will be available to the public after any BGI proprietary
data is redacted.

Mr. Emswiler reported that he found the report very
reassuring. TSP assets are safe because TSP assets are held in
a true trust arrangement. As a consequence, if BGI were to ex-
perience financial difficulties, the TSP’'s assets would be pro-
tected. No creditor of BGI could claim the TSP’'s assets. In-
stead, the assets would be transferred to another independent
fiduciary.

~Additionally, the plan’s assets would be protected
even if there were a rogue trader at BGI. In the event of a
rogue trader, BGI could voluntarily make up the loss. If it

were unwilling to do so, U.S. Securities law would allow the TSP .

to sue BGI to recover the losses. Finally, the TSP could likely
file a claim under Barclay’s Director and Officer insurance pol-
icy. Chairman Saul suggested that we amend the contract to re-
quire BGI to indemnify us in the event of rogue trading. Mr.
Long stated that he would review the current contract. Mr.
Duffy noted that credit controls have greatly restricted the
ability of employees to act as rogue traders. He added that his
experience has been that the firms make up any losses caused by
rogue traders. He concluded that he is hopeful that credit
trade controls will eventually eliminate all rogue trading.
Chairman Saul asked Mr. Duffy whether the Agency should ask BGI
to indemnify it in the event of rogue trading. Mr. Duffy agreed
that the Agency should ask, but was not hopeful that BGI would
agree. Mr. Whiting asked Mr. Duffy whether rogue traders are
trading proprietary capital or managed accounts like the TSP.
Mr. Duffy replied that they are trading proprietary funds. He
added that it would be very difficult for a rogue trader to hide
any transaction other than one that involves proprietary funds.

Mr. Fink noted that the report contained several ref-
erences to statutes and seemed to imply that Congress would be



obligated to make up any losses caused by BGI’s insolvency or by
a rogue trader. Mr. Emswiler explained that those references
pertain to the judgment fund. If a Board member were success-
fully sued for a breach of fiduciary duty, the judgment fund of
the United States, rather than the individual Board member,
would be liable for the amount of the judgment. Otherwise the
judgment fund is not available to cover losses.

4. Closed session.

On a vote taken by the Secretary before the meeting,
the members closed the meeting at 10:40 a.m. for a discussion of
procurement matters.

At 11:40 p.m., upon completion of the executive ses-
sion, the members reconvened the open portion of meeting.

Whereupon, there being no further business, the fol-
lowing motion was made, seconded, and adopted without objection
and Chairman Saul adjourned the meeting at 11:40 a.m.

MOTION: That this meeting be adjourned.
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Thomas K. Emsw1ler
Secretary
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